Case 1 :05-cv-02491 -JR Document 47-3 Filed 1 1 /30/2007 Page 1 of 21 



<7t> 



UNITED STATES 

CODE 

ANNOTATED 



Title 25 
Indians 



Case 1 :05-cv-02491 -JR Document 47-3 Filed 1 1/30/2007 Page 2 of 21 



cat. s 



RIGHTS-OF-WAY 



25 §324 



FoeWo lands as tuost aiao be the bano- 
flcdarfa and w*?ds. State of K Ml *x 
r«l, Stat* EUg-li-way Commission v« U. $., 

In proceeding to oondonm for higtnraT 
purposes iand* 4rf PoeMo Indians in Now 



Mexico, tfnited State* most be joined as a 
defendant and & Federal district court is 
the pmp&> forma to try and determino 
tfco respective lights of ta« jwues. Id. 



§ 323* Blglitshof-tray for all purposes across any Indian 

lands 

The Secretary of the Interior be, and lie fa empowered to £*ant 
rights-of-way for all purposes, subject to such conditions as be may 
prescribe, over and across any lands now or hereafter held in trust 
by the United States for individual Indians or Indian tribes, com* 
iminities, bands, or nations, or any lands now or hereafter owned, 
subject to restrictions against alienation, by individual Indiana or 
Indian tribes, communities, bands, or nations, including: the lands be* 
longing to the Pueblo Indians in New Mexico, and any other lands 
heretofore or hereafter acquired or set aside for the use and bene- 
fit of the Indians, Feb, 5, IMS, c. 45, § 1, €2 Stat 17. 

Historical Xet# 



jSKoedtv Bate, Section 7 of Act JFeK & 
IMS prodded that section* 333-32S alidtf 
not become oporntiro until *W days uXjkt 
reo. B> 104$, 



l*frla!atfoi Hlatorx: Ftar I<tci*t*ftn» 
Jjterorr sod fjnrpoae of Ant Pnfo w 5. I$*S, 
wo lUiS lU&Coda Coujr«£erTiee, n # loss. 



Kotos o* Deeltinu 

Indian* «BsilO. 

United States €=*& 

CJA Indians || IS, m at «eq. Uoiie ^^ tlrt s«r*DMT of toe Interior 

M.S. Oaitsd Scales II 38-40, ana h y cooperation J***o«h the tarions 

fcoad* of tho avecatrro denartmani. St»t« 

&. »*•***? of nooolsitton Of X. M. «x tel- Stato &Urir*w Conuaie- 

Fnovlo Indian lands mar na acquired si on x> "0* S^ tt.C-KJULICfft, l*a I^upp, 

by eondexnnattoo proceedings* W negotfa- 50S. 



rftL) 



§ 324* Same; consent of certain tribe$; consent of individual 

No grant of a riffht-of-wsy over and across any lands belonging 
to a tribe organised under sections 461-473 and 474-479, of this title i 
section 473a of this title and sections 358a and 862 of Title 48; 
end sections 501-609 of tills title, shall be made without the con- 
sent of the proper tribal officials, Uights-of-wpy over and across 
lands of individual Indians may be granted without the consent of 
the individual Indian owners if (1) the land is owned by more 
than one person, and the owners or owner of a majority of the in- 
terests therein consent to the grant; (2) the whereabouts of the 
owner of the laud or an interest therein are unknown* and the own- 
ers or owner of any interests therein whose whereabouts are known. 
or a majority thereof, consent to the grant; (8) the heirs or devisees 
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25" §324 INDIANS Ouft 

of a deceased owner of the land or an interest thereto have not been 
determined, and the SecreUty of the Interior finds that the grant 
will cause no substantial injury to the land or any owner thereof; 
or (4) the owners of interests in the land are so numerous that the 
Secretary finds it would be impracticable to obtain their consent, 
and aUo finds that the grant will cause no substantial injury to the 
land or any owner thereof, Feb. 5, 1948, c, 46. 9 2, 62 Stat. IB. 

§ 325* Same; payment and disposition of compensation 

No grant of a right^f-way shall be made without the payment of 
such compensation as the Secretary of the Interior ahall determine 
to be just. The compensation received on behalf of the Indian own- 
ers ahall be disposed of under rules and regulations to be prescribed 
by the Secretary of the Interior, Feb. 5, 1948, c> 45 t § S, 62 Stat* 18. 

JUfepttT *ef«r«Att«i lodlana &*&* 13(1)! <&& WdiaiW II 1* 28 et •**>, S* «* **» 

§ 326* Same; laws mm& eetefl 

Sections 323^328 of this title shall not in any manner amend or 
repeal the provisions of the Federal Water Power Act of June 
10, 1320 <41 Stat, IOCS), as amended by the Act of August 26, 1986 
(49 Stat. S8S), nor shall any existing statutory authority empower- 
ing the Secretary of the Interior to grant rights-of-way over Indian 
lands be repealed. Feb. 5, 1948, c. 45, § 4. 62 Stat 18- 

xjtmr T*t**w*m. main** <&»10; NAOgaUe W*t**» ^*S; CXS, InSfciw H **< 

Hl»toTiQ*X Kate 

Mtorauw* t* Stat, 3fc* tfeaetsl Www text* wi reflestesatea s» tfc* **a«r*t 

Paw Act ot Jtti» 10, 1W0 (41 Stat. Fvw** J*fc ** ««*<m TBI*, of Wfl# IS. 

1063), *i wawtea by tin. Act ©* Accost Cwmerrstfott, sad J» c UMtto d smevtUr 

**, MS (40 ©tat mh *e««rwd to In Efet to copter 33 MtitlaW. 

§ 327. Same; application for grant by department or agency 

Rights-of-way for the use of the United States .may be granted 
under sections 32&-32S e* this title upon application by the depart- 
ment or agency having Jurisdiction over the activity for which the 
right-of-way is to be used. Feb. 5, 1948, c 45, § 6, 62 Stat 18. 

§ 328. Same? rules and rfcgntottoa* 

The Secretary of the Interior is authorised to prescribe any neces- 
sary regulations for the purpose of administering the provisions of 
sections 323-527 of this title; Feb- 5, 1948, e. 45, § 6, 62 Stat 18. 

%o*m*r ittefww Rioted S3*** ®**4Xt CJ-J9L tfcited Ststes f CL 
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(1) If the Area Director and the Hop! 
Tribe concur on all or part of t&e pro- 
posed conservation practices in writing 
in a timely manner, those practices 
concurred upon may be immediately 
implemented. 

(i) If the Hop! Tribe does not concur 
on all or part of the proposed conserva- 
tion practices In a timely manner, the 
Arc© director will submit in writing to 
the Hopl Tribe a declaration of non* 
-concurrence. The Area Director will 
then notify the Hopi Tribe In writing of 
a formal hearing to be held not sooner 
than 15 days front the date of the non- 
concurrence declaration, 

(i) The formal hearing on non-concur* 
rence wm permit the submission of 
written evidence and argument con- 
cerning the proposal, Minutes of the 
hearing will be taken. Following the 
hearing, the Area Director may emend, 
alter or otherwise change his proposed 
conservation practices, Except as pro- 
vided in §16S-17 (d)(1) of this section, if 
following the hearing, the Area Direc- 
. tor altered or amends portions of his 
proposed plan of action, he will submit 
■chose individual altered or amended 
portions of the plan to the Tribe in a 
timely manner for their concurrence. 

(ii) In the event the Tribe falls or re- 
fuses to give its concurrence to the 
proposal at the hearing, then the im- 
plementation of such proposal may 
only be undertaken in those situations 
where the Area Director expressly de- 
termines in a written order, based upon 
findings of fact, that the proposed ac- 
tion is necessary to protect the rights 
and property of life tenants end/or per- 
sons awaiting relocation. 

5168,18 Appeals. 

Appeals from decisions issued under 
this part will be in accordance with 
procedures in 25 CPR part 2. 

i 108.19 Information collection. 

The information collection require- 
mentis) contained in this regulation 
have been approved by the Office of 
Management and Budget under 44 
U.S.C- 3501 et seq. and assigned clear- 
ance number 10784)027, The information 
is being collected in order to ascertain 
eligibility for the issuance of a grazing 
permit. Response is mandatory Ui order 
to obtain a permit. 



§169.1 

PKhT 169— RIGHTS-OF-WAY OVER 
INDIAN LANDS 



Se:. 
Iff.l 



1ft Jfc 

16! .3 



15 IS 
161.6 
161.7 
IG).I 

16 J J 
HMO 



of 



Definitions. 

Purpose and scope of regulations. 
Consent of landowners c© grants 
right-of-way, . * 

16M Permission to survey, 

Application for rfght^of-way. 
Maps. 

Field notes, 
Public survey. 

Connection with natural objects. 
Township and section lines. 
1*41 AmdavW end certificate. 
l#UB Consideration for right-of-way 

grants- 
U&.13 Dtner damages. 
tqs.14 Peposit and disbursement of consider* 

atlon and damaged, 
149.15 Action on application. 
H0.1& Affidavit iaf completion. 
VS47 Change of location- 
if9.il Tenure of approved right-of-way 

gmnts. 
iftUS Renewal of right-of-way grants. 
I J9.2Q Termination of rigVit-of-way grants. 
ips Si Condemnation actions involving indi- 
vidually owned lends. 
l£9.22 Service lines. 
Railroads, 

Railroads in Oklahoma, 
Oil and ga» pipelines. 
Talephon? and telegraph uneaj radio, 
television, and other communications fa- 
culties. 
3 «B,37 Pw'er projects. 
S8.ZB Public highways. 



159.23 



1S9.24 



50) 



U.S.C. $ftlt B* Stat. 17 (2$ 
end other acts cited In the 



AvTHOPTTY: 5 
JJS-C. 323-32S), 

'*Xt. 

SOURCE; 33 FR 19BS3, Dec. Z7, 196S, 
otherwise noted. Redesignated at 47 FR 13337. 
4ar. 30, 198Z. 

iiag.l Definitions, 

As used in this part 169: 

(a) Secretary means the Secretary of 
the Interior or his authorized rep- 
resentative acting under delegated au- 
thority. Before proceeding under these 
regulations anyone desiring a right-of- 
way should inquire at the Indian Agen- 
cy, Area Field Office, or other office of 
the Bureau of Indian Affairs having im- 
mediate supervision over the lands in* 
volved to determine the identity of the 
author-teed representative of the Sec** 
ratary for the purposes of This part 1*9. 

(b) Individually owned load means 
land or &ny interest therein held in 
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trust by the United States for the ben- 
efit of individual Indians end land or 
any Interest therein held by individual 
Indians subset to Federal restrictions 
against alienation or encumbrance, 

(c) Tribe means a tribe, band, nation, 
community, group or pueblo of Indians* 

(d) Tribal lamf means land or any In- 
terest therein, title to which is held by 
the United States in trust for a tribe, 
or title to which is held by any tribe 
subject to Federal restrictions against 
alienation or encumbrance, and in- 
cludes such land reserved for Indian 
Bureau administrative purposes* The 
term also includes lands held by the 
United States in trust for an Indian 
corporation chartered under section 27 
of the Act of June 18, 1934 (48 Stat, 988; 
25U.S.C, 477). 

(e) Gwernment owned land means land 
owned by the United States and under 
the Jurisdiction of the Secretary which 
was acquired or set aside for the use 
and benefit of Indians and not Included 
In the definitions set out in paragraphs 
(b) and (d) of this section. 

S 169*2 Purpose and scope of regula- 
tion*. 

(a) Except as otherwise provided in 
51.2 of this chapter, the regulations in 
this part 169 prescribe the procedures, 
terms and conditions under which 
rights-of-way over and across tribal 
land, individually owned land and Gov- 
ernment owned land may be granted. 

(b) Appeals from administrative ac- 
tion taken under the regulations in 
this part 199 shall be made in accord- 
ance with part 2 of this chapter, 

(c) The regulations contained in this 
part 169 do not cover the granting of 
righcs-of»way upon tribal lands within 
a reservation for the purpose of con- 
structing, operating, or maintaining 
dams, water conduits, reservoirs, 
powerhouses, transmission lines or 
other works which shall constitute a 
part of any project for which a license 
is required by the federal Power Act. 
"Hie Federal Power Act provides that 
any license which shall be issued to use 
tribal lands within a reservation shall 
be subject to and contain such condi- 
tions as the Secretary of the Interior 
shall deem necessary for the adequate 
protection and utilization of such 
lands, (!S*U,5.C, 797(e)), In the ease of 



(c 



(Ft 



510 



25 CFR Ch. I <*-H» MWpn) 

tribal lands belonging to a tribe orga- 
nised under the Act of June la, 1034 (48 
St it, 984), the Federal Power Act re- 
qu res that annual charges for the use 
of such tribal lands under any license 
iss tied by the Federal Power Commis- 
si* n shall be subject to the approval of 
th * tribe 06 V <S.G. 803(e)), 

§199.3 Coyuafet of landowners to 
grants of right-of-way. 

a) No right-of-way shall be granted 
over and across any tribal land, nor 
shall air/ permission to survey be 
i& ued with respect to any such lands, 
without the prior written consent of 
tfcetribe. 

[b) Except as provided in paragraph 
of this section, no rightrof«way shall 

granted over and across any individ- 
ually owned lands* nor shall any per- 
misslon to survey be issued with re- 
sfect to any such lands, without the 
pilor written consent of the owner or 
o< imers of such lands &n& the approval 
qi the Secretary, 

(c) The Secretary may issue permis- 
sion to survey with respect to, and he 
xi ay grant rights-of-way over and 
across individually owned lands with- 
01 it the consent of .the individual In* 
d: an owners when 

(1) The individual owner of the land 
O ' of an interest therein is a minor or 
a person non compos mentis, and the 
Secretary finds that such grant will 
c ause no substantial injury to the land 
or the owner which cannot be ade- 
quately compensated for by monetary 
t images; 

(2) The land is owned by more than 
c ne person, and the owners or owner of 
z majority of the interests therein con- 
sent to the grant: 

(3) The whereabouts of the owner of 
t tie land or an interest therein are un- 
Y nown. and the owners or owner of any 
interests . therein whose whereabouts 
ire known, or a majority thereof, con- 
sent to the grant; 

(4) The .heirs or devisees of a deceased 
c wner of the land or an interest therein 
I ave not been determined, and the Sec- 
letary finds that the grant will cause 
jro substantial iqjury to the land or 
1 ny owner thereof; 

(5) The owners of interests in the 
1 and are so numerous that the Sec- 
i etary finds it would be impracticable 
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to obtain their consent* and also finds 
that, the grant will cause no substan- 
tial Injury to the land or any owner 
thereof, 

[3$ Pfe 141*3, July $i. mi. Redesignated at 47 
Pft 13327. Mar, 30. »BZ] 

i 169.4 Permission to survey, 

Anyone desiring to obtain permission 
to survey for a, right-of-way across in- 
dividually owned, tribal or Government 
owned land must file a written applica- 
tion therefor with the Secretary. The 
application shall adequately describe 
the proposed project, including the pur- 
pose and general location, and It shall 
be accompanied by the written con- 
sents required by S 1*9-3* by satlsfac- 
tgiy evidence of the good faith and fi- 
nancial responsibility of the applicant, 
anil by a check or money order of suffi- 
cient amount co cover twice the esti- 
mated damages which may be sus- 
tained as a result of the survey. With 
the approval of the Secretary, a surety 
bond may be substituted in lieu of a 
check or money order accompanying 
an application, provided the company 
issuing the surety bond is licensed to 
do business in the State where the land 
to be surveyed is located. The applica- 
tion shall contain an agreement to in- 
demnify the United States, the owners 
of the land, and occupants of the land, 
against liability for loss of life, per- 
sonal Injury and property damage oc- 
curring because of survey activities 
and caused by the applicant, his em- 
ployees, contractors and their employ- 
ees, or subcontractors and their era* 
ployees. When the applicant is an agen- 
cy or instrumentality of the Federal or 
a State Government and is prohibited 
by law from depositing estimated dam- 
ages in advance or agreeing to indem- 
nification, the requirement for such a 
deposit and indemnification maybe 
waived providing the applicant agrees 
in writing to pay damages promptly 
when they are sustained. An applica- 
tion filed by a corporation must be ac- 
companied by m copy of its charter or 
articles of Incorporation duly certified 
by the proper State official of the 
State where the corporation. was orga- 
nized r and a certified copy of the reso- 
lution or bylaws of the corporation au- 
thorizing the filing of the application. 
Whan the land covered by the applies- 



Ot 



511 
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tion is located in a State other than 
that in which the application was in- 
cor mrated, it must also submit a cer- 
tificate of the proper State official 
the c the applicant is authorized to do 
business in the State where the land is 
loc itedv An application filed by an inl- 
ine srporatad partnership or association 
imm be accompanied by a certified 
cojy of the articles of partnership or 
association, or if there be none, this 
fac c must be stated over the signature 
of fcach member of the partnership or 
association. If the applicant has pre* 
vie usly filed with the Secretary an ap- 
pli nation accompanied by the evidence 
re? uired in this section, h reference to 
th< data and place of such filing, ac- 
companied by proof of current finan- 
ce i responsibility and good .faith, will 
be sufficient, Upon receipt of an appli- 
es ion made in compliance with the 
reflations of this part 169, the $ec- 
rei ary may grant the applicant written 
pa mission to survey, 

S 1 j£L5 Application torn riBbt*cf-way* 

1 Vritten application identifying the 
sp tcifxc use requested shall' be filed in 
du plicate with the Secretary, The ap- 
pl cation shall cite the statute or Stat- 
ut$$ under which it is filed and the 
wj ith and length of the desired right- 
of way, and shall be accompanied by 
sa Usfactory evidence of the good faith 
ax d financial responsibility of the ap- 
pl leant. An application filed by a cor- 
poration must be accompanied by a 
cc py of its charter or articles of incor- 
pc ration duly certified by the proper 
State official of the State where the 
corporation was organized, and a cer- 
ti led copy of the resolution or bylaws 
of the corporation authorising the fil- 
in I of the application, When the land 
cc vared by the application is located in 
a State other than that in which the 
applicant was incorporated, it must 
also submit a certificate of the proper 
Slate official that the applicant is au- 
thorized to do business in the State 
wiere the land is located. An applica- 
tion filed by an unincorporated part- 
n trahip or association must be accom* 
p* tniea be a certified copy of the arti- 
e) m of partnership or association, or if 
tl lere be none, this fact must be stated 
o' 'er the signature of each member of 
tt« partnership or association. If the 
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applicant has previously filed with the 
Secretary an application accompanied 
by the evidence required by this sec- 
tion, a reference to the date and place 
of such Aline will be sufficient. Except 
as otherwise provided in this section, 
the application shall be accompanied 
by a duly executed stipulation, in du~ 
plicate, expressly agreeing to tfie fol- 
lowing: 

(a) To construct and maintain the 
right-of-way in s workmanlike manner, 

(b) To pay promptly all damages and 
compensation, in addition to the de- 
posit made pursuant to §16M, deter- 
mined by the Secretary to be due the 
landowners and authorized weirs and 
occupants of the land on account of the 
survey, granting, construction and 
maintenance of the right-of-way. 

(c) To indemnify the landowners and 
authorised users and occupants against 
any liability for loss of life, personal 
injury and property damage arising 
from the construction, maintenance, 
occupancy or use of the lands by the 
applicant, his employees, contractors 
and their employees, or subcontractors 
and their employees. 

(d) To restore the lands as nearly as 
may he possible to their original condi- 
tion upon the completion of construc- 
tion to the extent compatible with the 
purpose for which the right-of-way was 
granted. 

(e) To clear and keep clear the lands 
within the right-of-way to the extent 
compatible with the purpose of the 
right-of-way; and t*> dispose of ©11 vege- 
tative and other material cut, up- 
rooted, or otherwise accumulated dunn- 
ing ehe construction and maintenance 
of the project. 

CO TO take soil and resource con- 
servation and protection measures, in- 
cluding weed control, on the land cov- 
ered by the right-of-way, 

(g) To do everything reasonably with- 
in its power to prevent and suppress 
fires on or near the lands to be occu- 
pied under the right-of-way. 

(h) To build and repair such roads, 
fences, and trails as may be destroyed 
or Injured by construction work and to 
build and maintain necessary and suit- 
able crossings for all roads and trails 

that intersect the works constructed, 
maintained, or operated under the 
right-of-way. 
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25 CFR Ch. I (4-1-03 Etiifion) 

That upon revocation or termi- 
m of the right-of-way, the appli- 
shall. so far as is reasonably pas- 
restore the land to its original 



To et all times keep the Secretary 
rmed of its address/ and in case of 
cor ^orations, of the address of its prin* 
cipil place of business and of the 
nar tes and addresses of its principal of* 
ftars 
0:) 



fen 

unqer 

for 

the] 

rig] it-of-i 

Whsn 



That the applicant will not inter- 

with the use of the lands by or 

the authority of the landowners 

any purpose not inconsistent with 

primary purpose for which the 

'way ia granted. 

the applicant is the U.S, Govern- 

it or a State Government or an in- 

Lity thereof and is prohibited 

Law from executing any of the above 

the Secretary may waive 

requirement that the applicant 

to any stipulations so prohibited. 

FR 19S03, Dec. 27, 1068, as amended at «5 
July 8, 1980, Redesignated at 47 I*R 
19347, Mar, 30, 1962} 



stij oilatlons, 



egxjee 

133 

FR 45&10, 



Hi PA Maps, 

(0 Bach application for a rlght-of- 
wa f shall be accompanied by maps of 
del Inite location consisting of an orlgi- 
xia on tracing linen or other perma- 
xm it and reproducible material and two 
reproductions thereof. The field notes 
shi 11 accompany the application, as 
pnvided in S 169.7. The width of the 
rig ht-of-way shall be clearly shown on 
the maps. 

(») A separate map shall be filed for 
ea< h section of 20 miles of right-of-way, 
bu ■ : che map of the last section may In- 
ch de any excess of 10 miles or less. 

(;) The scale of map* showing the 
line of route normally should be 2.000 
fat t to an inch. The maps may, how- 
ever, be drawn to a larger scale when 
necessary and when an increase in 
sccQLe cannot be avoided through the 
usit of separate field notes, but the 
sci tie must not be increased to such ex- 
tent as to make the maps too cum- 
.become for convenient handling and 
filing. 

XThe maps shall show the allot- 
number of each tract of allotted 
laid, and shall clearly designate each 
tn ct of tribal land affected, together 
wipi the sections, townships f and 



51Z 
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Bureau of Indian Affairs, interior 

ranges in which the lands crossed by 
the right-of-way are situated, 

§139*7 Field note** 

Field notes of the survey shall appear 
along the line indicating the right-of- 
way on the maps, unless the maps 
would be too crowded thereby to be 
easily legible, in which event the Held 
notes may be filed separately on trac- 
ing linen in such form that they may 
be fritted readily for filing. Where field 
notes are placed on separate tracing 
linen, it will be necessary to place on 
the maps only a sufficient number of 
station numbers So as to make It con- 
venient to fbUow the field notes. The 
field noces shall be typewritten. 
Whether endorsed on the maps or filed 
separately, the Held notes shall be suf- 
ficiently complete so as to permit the 
line indicating the right-of-way to be 
readily retraced on the ground from 
the notes. They shall show whether the 
line was run on true or magnetic bear- 
ings, and, in the latter case, the vari- 
ation of the needle and date of deter- 
mination must be stated. One or more 
bearings (or angular connections with 
public survey lines) must be given* The 
10-mile sections must be indicated and 
numbered on all lines of road sub- 
mitted. 

fi 109.8 Public sorvey. 

(a) The terminal of the line of route 
shall be fixed by reference of course 
and distance to the nearest existing 
coiner of the public survey. The maps, 
as well as the engineer's affidavit and 
the certificate, shell show these con- 
nections. 

(b) Whan either terminal of the line 
of route is upon unsurveyed land* it 
must be connected by traverse with an 
established comer of the public survey 
if not more than 6 miles distant from 
it, and the single bearing and distance 
from the terminal point to the corner 
computed and noted on the maps, in 
Che engineer's affidavit, and in the cer- 
tificate. The notes and all data for the 
computation of the traverse must be 
given. 

3 169.9 Connection with natural ob- 
jects. 
When the distance to an established 
comer of the public survey is more 



§ 169.12 

thai 6 miles, this connection will bo 
ma le with a natural object or a perma- 
nert monument which can be readily 
feui-id and recognized, and Which will 
fix and perpetuate the position of the 
ter ninal point The maps must show 
the position of such mark, and course 
anc distance to the terminus. There 
must be given an accurate description 
of :he mark and full date concerning 
th* traverse, and the engineer's eftt- 
da\it and the certificate on the maps 
mu st state the connections. 

{119.10 Towntffeip and section lie**. 

V Whenever the line of survey crosses a 
tov 'nshlp or section line of th$ public 
survey, the distance to the nearest ex* 
1st ng corner shall be noted, The maps 
shi 11 show these distances and the sta- 
tic n numbers at the points of intersec- 
tiora. The field notes shall show these 
dis cances and the station numbers, 

JXU0.Il Affla*v*t iwad certificate. 

(k) There shall be subscribed on the 
m£ pa of definite location an affidavit 
»x< tcuted by the engineer who made the 
suivey and a certificate executed by 
tfri applicant, both certifying to the 
aa mracy of the survey and maps and 
bo h designating by termini and length 
in miles and decimals, the line of route 
foi which the right-of-way application 
is nade, 

(b) Maps covering roods built by the 
Bureau of Indian Affairs which are to 
be transferred to a county or State 
government shall contain an affidavit 
as to the accuracy of the survey, exe- 
cujed by the Bureau highway engineer 
in charge of road construction, and a 
cei -tiftcate by the State or county engi- 
ne *r or other authorized State or coun- 
ty officer accepting the rightn^f-way. 
ani stating that ha is satisfied as to 
th ; accuracy of the survey and maps. 

§ 1 59.12 ConaideratloiGi for right-of-way 
gravta* 
1 &cept when waived in writing by the 
Lai idowners or their representatives as 
da lined in §163*3 and approved by the 
Secretary, the consideration for any 
rijhc-ofvway granted or renewed under 
th ts part 169 shall be not less than but 
no ^limited to the fair market value Of 
th * rights granted, plus severance dam- 
ages, if any, to the remaining estate. 
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The Secretary shall obtain and advise 
the landowners of the appraisal Infor- 
mation to assist them (the landowner 
or landowners) in negotiation for a 
right-of-way or renewal. 

H5 FR 45910, July 8, IftfiO. Redesignated at 47 

PR 133*7, Mar. ao t l»21 

5169,13 Other d«M*sei. 

In addition to the consideration for a 
grant of right-of-way provided for by 
the provisions of §1Q9.12. the applicant 
for a right-of-way will be required to 
pay all damages Incident to the survey 
of the right-of-way or incident to the 
construction or maintenance of the fa- 
cility for which the right-of-way is 
granted. 

£169*14 ^Deposit and disburaemeiit of 
consideration pud damages. 

At; the time of filing an application 
for right-of-way, the applicant must 
deposit with the Secretary the total «** 
timated consideration and damages, 
which shall include consideration for 
the right-of-way, severance damages, 
damages caused during the survey , and 
estimated damages to result from con- 
struction less any deposit previously 
made under $169.4. In no case shall the 
amount deposited as consideration for 
the right-of-way over any parcel be less 
than the amount specified in the con- 
sent covering that parcel. If in review* 
ing the application, the Secretary de- 
termines that the amounts deposited 
are Inadequate to compensate the own- 
ers, the applicant shall increase the de- 
posit to an amount determined by the 
Secretary to be adequate- The amounts 
so deposited shall be held in a "special 
deposit" account for distribution to or 
for the account of the landowners and 
authorized users and occupants of the 
land. Amounts deposited to cover dam- 
ages resulting from survey and con- 
struction may be disbursed after the 
damages have been sustained. Amounts 
deposited to cover consideration for 
the right-of-way and severance dam- 
ages shall be disbursed upon the grant* 
ing of the right-of-way. Any part of the 
deposit which is not required for dis- 
bursement as aforesaid shall be re- 
funded to the applicant promptly fol- 
lowing receipt of the affidavit of com- 
pletion of construction filed pursuant 

to | issue. *^ 



25 CFR Ch. I (4-1-03 Edition) 

$ 1 30,25 Action on application, 

Upon satisfactory compliance with 
ths regulations in this part 1G9, the 
Secretary is authorized to grant the 
rlj ;ht-of-way by issuance of a convey- 
ance Instrument in the form approved 
by the Secretary, Such instrument 
shall incorporate all conditions or re- 
st ictions set out in the consents ob- 
fcaned pursuant to § 169.3. A copy of 
su eh Instrument shall be promptly de- 
Ifcered to the applicant m& thereafter 
the applicant may proceed 'Vich the 
construction work. Maps of definite lo- 
cation may be attached to and incor* 
pc rated into the conveyance document 
b> reference. i n the discretion of the 
St crstaxy , one conveyance document 
m ;iy be issued covering all of the tracts 
of land traversed by the right-of-way, 
oi separate conveyances may be made 
covering one or several tracts included 
hi the application. A duplicate original 
ctpy of the conveyance instrument, 
permanent and reproducible maps, a 
ct py _ of the application and stipula- 
Li Wis, together with any other perti- 
rum. documents shall be transmitted 
bj f the Secretary to the office of record 
fc r land documents affecting the land 
ccvered by the right-of-way , where 
t* ey will be recorded and filed- 

5 : 30.16 Affidavit of completion. 

Upon the completion of the construe- 
tian of any right-of-way. the applicant 
si ail promptly file wirh the Secretary 
ait affidavit of completion, .In dupli- 
es «e, executed by the engineer and cer- 
ts Eied by the applicant. The Secretary 
si tall transmit one copy of the affidavit 
t* the office of record mentioned in 
5 : €9.15. Failure to file an affidavit in 
& wrdance with this section shall sUb- 
J«ct the right-of-way to cancellation in 
a rcordanc* with 5 169.20, 

ft LG9.17 Change of location, 

If any change from the location de~ 
scribed iti the conveyance instrument 
la found to be necessary °n account of 
engineering difficulties or otherwise, 
ananded maps and field notes of the 
n m location shall be filed, and a rfcht- 
o;-way for such new route or location 
shall be subject to consent, approved 
the ascertainment of damages, and the 
P vyment thereof, in all respects as in 
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the case of the original location, Be- 
fore a revised conveyance Instrument 
is issued, the applicant shall execute 
such Instruments deemed necessary by 
the Secretary extinguishing the right- 
of-way at the original location. Such 
instruments shall be transmitted by 
the Secretary to the office of record 
mentioned in §16945 for recording end 
filing, 

5169.18 Tenure of approved titfkud* 
way groats. •^ 

All rights-of-way granted under the 
regulations in this part 169 shall be in 
the nature of easements for the periods 
stated In the conveyance instrument. 
Except as otherwise determined by the 
Secretary and stated in the conveyance 
instrument, rights-of-way granted 
under the Act of February 5, IMS (62 
Stat* 17; 25 U.5.C, 323-32?), tor railroads, 
telephone lines, telegraph lines, public 
roads and highways, access roads to 
homesite properties, public sanitary 
and storm sewer lines Including sewage 
disposal and treatment plants, water 
control and use projects (including but 
not limited to dams, reservoirs, flow- 
age easements, ditches, and canals), 
oil, gas, and public utility water pipe* 
lines (including pumping stations and 
appurtenant facilities), electric power 
projects, generating plants, switch- 
yards, electric transmission and dis- 
tribution lines (including poles, towers, 
and appurtenant facilities), and for 
service roads and trails essential to 
any of the aforestated use purposes, 
may be without limitation as to term 
of years; whereas, rights-of-way for all 
other purposes shall be for a period of 
not to exceed 50 years, as determined 
by the Secretory and stated in the con- 
veyance instrument. 

£37 FR IZ037j June 30, 1072. Redesignated at 47 
FR 13327. Mar. 30. le*3] 

S 1GSLX9 Renewal of right-of-way 
grants* 

On or before the expiration date of 
any right-of-way heretofore or here- 
after granted for a limited term of 
years, an application may be submitted 
for a renawal of the grant. If the re- 
newal involves no change in the loca- 
tion or status of the original right-of- 
way grant, the applicant may file with 
his application a certificate under oath 



of right-of-way 



§169.22 

se ting out this fact, and the Sec- 
rei ary r with the consent required by 
51 &3, may thereupon extend the grant 
foi a like term of years, upon the pay- 

?! , S fC ^ of « con5i<leratlon "* *« fcnhin 
51 0.12. If any change in the size, type, 
or location of the right-of-way is In- 
volved, the application for renewal 
shall be treated and handled as in the 
cave of en original application for a 
Hj ht-of-way. 

liB0*$O Termination 
grants. 

All rights-of-way granted under the 
re sulattons in this part may be termi- 
ni cad in whole or in part upon 30 days 
wiitten notice from the Secretary 
m died to the grantee at its latest ad- 
drsss furnished in accordance with 
Si &.5(j)"for any of the following causes: 

a) Failure to comply with any term 
or condition of the grant or the appli- 
es >le regulations; 

M A nonuse of the right-of-way for a 
consecutive 2-year period for the pur- 
pc *e for which it was granted; 

c) An abandonment of the righx-of- 
wiiy. 

If within the 30-day notice period the 
grantee fails to correct tfie basis for 
te -raination, the Secretary shall issue 
an appropriate instrument terminating 
th& . right-of-way, Such Instrument 
shall be transmitted by the Secretary 
ro the office of record mentioned in 
§ 1 >9.i$ for recording and filing. 

S *2 i 98 ? 3 ' ™*' zr < lw *« ** amended at 45 
1$ Z7< Mar. 30. 19*2) 

S1&9.S3 Condemnation actios* involv 
ing individually owned lands. 

rhe facts relating to any condemna- 
tion action to obtain a right-of-way 
over individually owned lands shall be 
remrted immediately by officials of 
ths Bureau of Indian Affairs having 
** owledge of such facts to appropriate 
officials Of the Interior Department so 
th ve action may be taken to safeguard 
th 9 mterests ofthe Indians, 

t 
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Service lines* 

la) An agreement shall he executed 
b> and between tha landowner or a le- 
ge Lly authorized occupant or user of in- 
dividually owned land and the appli- 
es at before any work by the applicant 
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may be undertaken to construe* a serv- 
ice line across such land. Such a serv- 
ice line shall be limited, in the case of 
power Unas to a Voltage of 14.5 kv. or 
lms except lines to serve Irrigation 
pumps and commercial and Industrial 
uses which shall be limited to * voltage 
not to exceed 34-5 kv. A service line 
shall be for the sole purpose of sup* 
plying the individual owner or author- 
ized occupant: or user of land,, including 
schools and churches, with telephone/ 
water, electric power, ga$. end other 
utilities for use by such owner, occu- 
pant, or user of the land on the prem- 
ises. 

(b) A similar agreement to that re- 
quired in paragraph (a) of this section 
shall be executed by the tribe or le- 
gally authorized occupant or user of 
tribal land and the applicant before 
any work by the applicant may be un- 
dertaken for the construction of a serv- 
ice line across tribal land. A service 
line shall be for the sole purpose of sup- 
plying an occupant or user of tribal 
land with any of the utilities specified 
in paragraph (a) of this section. No 
agreement under this paragraph shall 
be valid unless its execution shall have 
been duly authorized in advance of con- 
struction by the governing body of the 
Indian tribe whose land is affected, un- 
less the contract under which the occu- 
pant or user of the land obtained his 
rights specifically authorizes such oc» 
cupanc or user to enter into service 
agreements for utilities without fur- 
ther tribal consent. 

(c) In order to encourage the use of 
telephone, water, electric power, gas 
and other utilities and to facilitate the 
extension of these modern conven- 
iences to sparsely settled Indian areas 
without undue costs the agreement re- 
ferred to in paragraph (a) of this sec- 
tion shall only be required to include 
or have appended thereto, a plat or dia- 
gram showing with particularity the 
location, size, and extant of the line. 
When the plat or diagram is placed on 
a separate sheet it shall bear the signa- 
ture of the parties. In case of tribal 
land, the agreement shall be accom- 
panied by a certified copy of the tribal 
authorization when required, 

(d) An executed copy of the agree- 
ment, together with a plat or diagram, 
and In the case of tribal land, an au- 
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thejnticated copy of the tribal author- 
i2a:ion r when required, shall be filed 
witjh the Secretary within 30 days after 
date of its execution. Failure to 
this requirement may result in 
removal of Improvements placed on 
land at the expense of the party re- 
asibje for the placing of such im- 
provements and subject such party to 
payment of damages caused by his 
unauthorized act, 

IKiftJS ftriroads. 

(0 The Act of March 2. IBM (30 Stat. 
990 \ as amended by the Acts of Feb- 
ru« ry 28, 1302 (32 Stat 50). June 21, 1906 
(34 Stat. 330), and June 23, 1910 (36 Stat. 
85S; 25 U.S.C. 31&-318); the Act of 
March 3, lft75 (Jfl Stat, 482; 43 U.S,C 
934 1; and the Act of March S, 1909 (35 
Stilt, 7«i). as amended by the Act of 
Mi y G, 1910 (26 Stat, 349; 25 U.S,C. 320). 
authorise grants of rights-of-way 
ac oss tribal, individually owned and 
Go vernrtent-owned land, except In the 
St ite of Oklahoma, for railroads, sta- 
tic n buildings, depots, machine shops, 
siri e tracks, turnouts, and water sta- 
tic ns; for reservoirs, material or bal* 
las t pits needed to the construction, re- 
pa r, and maintenance of railroad?; and 
fbi the planting and growing of trees to 
protect railroad lines. Rights-of-way 
grtnted under the above acts shall be 
su tfact to the provisions of this section 
as well as other pertinent sections of 
ens part 169. Except: whan otherwise 
de srroined by the Secretary, rights-of- 
wsy for the above purposes granted 
ur 3er the Act of February S, 1948 (62 
St it. 17; 25 U.S-C- 3Z3.3Z8), shall also be 
subject to the provisions of this sec- 
tic n. 

ib) Rights-of-way for railroads shall 
no t exceed 50 feet hi width on each side 
of the centerline of the road, except 
wlcre there are heavy cuts and fills, 
wt en they shall not exceed 100 feet in 
wi flth on each side of the road. The 
rif jht-of-way may include grounds aqja- 
ce it to the line for station buildings, 
de x>ts, machine shops, aids tracks, 
tu rnouts, and water stations! not to ex- 
cefsd 200 feet in width by a length of 
3>C00 feet, with no more than one sta- 
tic n to be located within any one con- 
tii luOus length of 10 miles of road. 

e) Short spurs and branch lines may 
be shown on the map of the main line. 
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separately described by termini and 
length, X-onger spurs and branch lines 
shall be shown on separate maps, 
Grounds desired for station purposes 
may be indicated on the map of defi- 
nite location bur separate plats must 
be tiled for such grounds. The maps 
shall show any other line crossed, or 
with which connection is made- The 
station number shall be shown on the 
survey thereof at the point of lnter-sec* 
tlon. AW intersecting roads must be 
represented in ink of a different color 
from that used for the line for which 
application is made, 

(d) Flats of railroad station grounds 
shall be drawn on a scale of 400 feet to 
an incht and must be filed separately 
from the line of route. Such plats shall 
show enough of the line of route to in- 
dicate the position of the tract with 
reference thereto,- Each station ground 
tract must be located with respect to 
the public survey as provided In §169.8 
and all buildings or other structures 
shall be platted on a scale sufficiently 
large to show clearly their dimensions 
and relative positions. 

(e) If any proposed railroad is par* 
allal to, and within 10 miles of, a rail- 
road already built or in course of con- 
struction! it must be shown wherein 
the public interest will be promoted by 
the proposed road- Where the Inter- 
state Commerce Commission has 
passed on this point, a certified copy of 
its finding* must be filed with the ap- 
plication. 

CO The applicant must certify that 
the road is to be operated as a common 
carrier of passengers and freight. 

(g) The applicant shall execute and 
file, in duplicate, a stipulation obli- 
gating the company to use all pre- 
cautions possible to prevent forest Ares 
and to suppress such fires when they 
occur, to construct and maintain pas- 
senger and freight stations for each 
Government townsite. and to permit 
the crossing, in a manner satisfactory 
to the Government officials in charge, 
of the right-of-way by canal*, ditches, 
and other projects. 

(h) A railroad company may apply for 
sufficient land for ballast or material 
pits, reservoirs, or tree planting to aid 
in the construction or maintenance of 
the road. The authority to use any land 
for such purposes shall terminate upon 
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eta indonment or upon failure to use the 
lai d for such purposes for a continuous 
pei iod of 2 years. 

S1«MM4 Railroads in Oldahozaa. 

(a) The Act of February 28, 1902 (32 
St it. 43), authorizes right-of-way 
gnynts across tribal and individually 
owned land in Oklahoma. Rights-of- 
way granted under that act shall be 
sul rject to the provisions of this section 
as well as other pertinent sections of 
ths part 169, Except when otherwise 
de iarnuned by the Secretary, railroad 
rij hts-of-way in Oklahoma granted 
order the Act of February 5, 19*8 (62 
Stat, 17; 25 U,S,C. 323-32©* shall also be 
subject to the provisions of this sec* 
ti< in. 

h) One copy on tracing linen Of the 
m ip of definite location showing the 
liiue of route and all lands included 
within the right-of-way must be filed' 
wi th chc Secretary. When tribal lands 
m e involved, a copy of the map must 
al vo be filed with the tribal council. 

<c) Before any railroad may be con- 
structed or any lands taken or con- 
demned for any of the purposes set 
forth in section 13 of the Act of Feb- 
n. ary 28, 1902 (32 Stat. 47)> full damages 
st all be paid to the Indian owners. 

[d) After the maps have been filed, 
t± e matter of damages shall be ncgo» 
tilted by the applicant directly with 
tl a Indian owners. If an amicable set- 
tl sment cannot be reached, the amount 
tc be paid as compensation end danv 
a| ;es shell be fixed and determined as 
pi ovided in the statute. If court pro- 
c< edings are Instituted, the facts shall 
bi : reported Immediately as provided Ia 
$83.21, 

{ MM Oil and gas pipeline*. 

(a) The Act of March 11, ISM (33 Stat. 
6!) v as amended by the Act of March 2, 
1! 17 (39 Stat, 973? 25 USX. 321), author- 
it e$ right-of-way grants for oil and gas 
ppelines across tribal, individually 
o'vned and Oovemment-owned land. 
iRLghts-of-way granted under that act 
*: hall be subject to the provisions of 
ti us section as well as other pertinent 
si actions of this part 169. Except when 
o iierwise determined by the Secretary, 
ri ghts-of-way granted for such purposes 
uider the Act of February 5, IMg (ft* 
Stat* J7; 25 U,S,C, 323-328) shall also be 
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Sulyect to the provisions of this sec- 
tion. 

(b) Rlghts-otw^y, granted under 
aforesaid Act of March n„ 1904. as 
amended, for oil and gas pipelines, 
pumping stations or tank Sites shall 
net extend beyond a term of 20 years 
and may be extended for another period 
of not to exceed 20 years following the 
procedures se t out in §169,19 of this 
part. 

(c) All oil or gas pipelines, including 
connecting lines, shaft be buried a suf- 
ficient depth below the surface of the 
land so as not to interfere with cultiva- 
tion. -Whenever the line is laid under a 
road or highway, the right-of-way tor 
which has been granted under an ap- 
proved application pursuant to an act 
of Congress, its construction shall be in 
compliance with the applicable Federal 
and State laws; during, the period of 
construction, at least one-half the 
width uf the road shall be kept open to 
travel; and. upon completion, the road 
or highway shall be restored to its 
original condition and all excavations 
shall be refilled. Whenever the line 
crosses a ravine, canyon* or waterway, 
it shall be laid below the bed thereof or 
upon such superstructure as will not 
interfere with the use of the surface. 

(d) The size of the proposed pipeline 
must be shown in the application, on 
the maps, and in the engineer's affi- 
davit and applicant's certificate. The 
application and maps shall specify 
whether the pipe is welded, screw-joint, 
dresser, or other type of coupling. 
Should the grantee of an approved 
right-of-way desire at any time to lay 
additional line or lines of pipe In the 
same trench, or to replace the original 
line with larger or smaller pipe, writ- 
ten permission must first be obtained 
from the Secretary and all damages to 
be sustained by the owners must be 
paid in advance in the amount Axed 
and determined by the Secretary, 

(e) Applicants for oil or gas pipeline 
rights-of-way may apply for additional 
land for pumping stations or tank; 
sites. .The maps shall show clearly the 
location of all structures and the loca- 
tion of all lines connecting with the 
main line. Applicants, for lands for 
pumping stations or tank sites shaU 
execute and file a stipulation agreeing 
as follows: 
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(V Upon abandonment of the* right* 
of-uay to level ell dikes, fire-guard*, 
and excavations and to remove aU con- 
crete masonry foundations, bases, and 
structural works and to restore tho 
lark [ as nearly as may be possible to its 
ori| inal condition. 

(2i That a grant for pumping station 
«r ank site purposes shall be subsar* 
viei it to the owner's right to remove or 
autiorize the removal of oili gas, or 
othsr mineral deposits; and that the 
stn ictures for pumping station or tank 
siti will be removed or relocated if nee- 
ess iry to avoid interference with the 
exploration for or recovery of oil, gas, 
or i ither minerals, 

(0 Purely lateral lines og*mecting 
wit h oil or gas wells on restricted lands 
may be constructed upon filing with 
the Secretary a copy of the written 
coi sent of the Indian owners and a 
blu eprint copy of a map showing the lo- 
cal ion of the lateral- Such lateral lines 
ms y be of eny diameter or length, but 
rat st be limited to those used solely for 
th< transportation of oij or gas from a 
single tract of tribal or individually 
owned land to another lateral or to a 
bn mch of the main line, 

(g) The applicant, by accepting a 
pipeline right-of-way, thereby agrees 
th it the books and records of tho appli- 
es »e shall be open to inspection by the 
Secretary ax all reasonable times, in 
on ier to obtain information pertaining 
in any way to oil or gas produced from 
tribal or individually owned lands or 
ot ier lands under the jurisdiction of 
ths Secretary, 

§183.3$ Telephone and telegraph line*; 
mdio, television and other cotawi- 
fticatiokia facilities. 

a) The Act of February 15, 1901 01 
Stat, 790), as amended by the Act of 
M irch 4, 1940 (54 Stat, 41? 43 U.S.C. 9SS); 
the Act of March 4, 1911 »6 Stat. U53), 
as amended by the Act of May 27, 1052 
(6i • Stat. 95; 43 U.S.C. 961); and the Act 
of March 3. 1901 (31. Stat. 1083; 25 U.S.C. 
51 >). authorize right-of-way grants 
across tribal. Individually owned, and 
Gi jvernmentowned land for telephone 
ax id telegraph lines and offices/ lor 
pc las and lines for communication pur- 
pt ses, and for radio, television, and 
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other forms of communication trans- 
mitting, relay, and receiving struc- 
tures and facilities, Rights-of-way 
granted under these acts shall be sub- 
ject to the provisions of this section as 
well as other pertinent sections of this 
part 169- Except when otherwise stater* 
mined by the Secretary, rights-of-way 
granted for such purposes under the 
Act of February 5, 194* (B2 Stat. 17; 25 
U»S.C 323— 328); shall also be subject to 
the previsions of this section. 

(b) A right-of-way granted under the 
said Act of March 4, 1911, as amended, 
shall be limited to a term not exceed* 
ing 50 years from the date of the 
issuance of Such grant- 

(c) No right-of-way shall be granted 
for a width in excess of 50 feet on each 
side of the centerline, unless special re- 
quirements are clearly set forth in the 
application which fully Justify a width 
in excess of 50 feet on each side of the 
centerline. 

(d) Applicants engaged in the general 
telephone and telegraph business may 
apply for additional land for office 
sites. The maps showing the location of 
proposed office sites shall be filed sepa- 
rately from those showing the line df 
route, and shall be drawn to a scale of 
50 feet to an inch Such maps shall 
show enough of the line of route to in- 
dicate the position of the tract with 
reference thereto. The tract shall bi le- 
gated with respect to the public survey 
as provided in $169.8, and all buildings 
or other structures shall be platted on 
a scale sufficiently large to show clear- 
ly their dimensions and relative posi- 
tions. 

(a) Rights-of-way for poles end lines 
for communication purposes, and for 
radio, television, and other forms of 
communication transmitting, relay, 
and receiving structures and facilities, 
shall be limited to 200 feet on each side 
of the centerline of such lines wd 
poles; radio end television, and other 
forms of communication transmitting* 
relay, and receiving structures and fa~ 
clllties shall be limited to en area not 
co exceed 400 feet by 406 feet, 

§iee£7 Power projects. 

Ca) The Act Of March 4. mi (3$ Stat. 
125$, as amended by the Act of May 27, 
1952 (65 Stat. 95; 45 U.S.C, 961). author* 
izes right-of-way grants across tribal, 
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individually owned and Government- 
own id land for electrical poles and 
line; for the transmission and distribu- 
tion of electrical power. Rights-of-way 
grar ted under that act shall be subject 
to tl 10 provisions of this section as well 
as o Jiar pertinent sections of this part 
169. Sxcept when otherwise determined 
by t tie Secretary, rights-of-way grant- 
ed far such' purposes under the Act of 
FebiTjary 5, IMS (62 Stat* 17; 25 U>S,C. 
323-328) shall also b* subject to the 
prw isions of this section. 

(b AH applications, other than those 
mace by power-marketing agencies of 
the Department of the Interior, for au~ 
thoi ity to survey, locate, or commence 
construction work on any project for 
the generation of electric power, or the 
transmission or distribution of elec- 
trical power of 66 kV or higher involv- 
ing Government-owned lands shall be 
referred to the Office of the Assistant 
Sec retary of the Interior for Water and 
Pov er Resources or such other agency 
as may be designated for the area in- 
voiced, for consideration of the rela- 
tiot Lshlp of the proposed project to the 
power development program of the 
United States, Where the proposed' 
prq ect will not conflict with the pro- 
gra n of the United States, the Sec- 
retary, upon notification to che effect, 
ma; r then proceed to act upon the ap- 
plication. In the case of necessary 
changes respecting the proposed loca- 
tion, construction » or utilization of the 
prq ect in order to eliminate conflicts 
wit* the power development program 
of che United States, the Secretary 
she u obtain from the applicant written 
cor sent to or compliance with such ra- 
quinetnent? before taking further ac- 
tio] 1 on the application. 

(< ) A right-of-way granted under the 
sai< E Act of March 4, 1011, as amended, 
shall be limited to a term not exceed- 
ing 50 years from the date" of the 
issi tance of such grant. 

ft I) Rights-of-way for power lines 
she 11 be limited to those widths which 
ear be justified and in na event shall 
exceed a width of 200 feet on each side 
of 1 he centerline, 

. (< The applicant shall make provi- 
sio -i. or bear the reasonable, cost (as 
may be determined by the Secretary) 



(%£) 



519 



Case 1:05-cv-02491-JR Document 47-3 Filed 11/30/2007 Page 15 of 21 



§16?.27 

of making provision, for avoiding in- 
ductive interference between any proj- 
ect transmission line or other project 
works constructed, operated, or main- 
tained by it on the right-of-way au- 
thorized under the grant and any radio 
installation, telephone line, or other 
communication facilities now or here- 
after constructed and operated by the 
United States or any agency thereof, 
This provision shall not relieve the ap- 
plicant from any responsibility or re* 
quSrement which may b* imposed by 
other lawful authority for avoiding or 
eliminating inductive interference, 

(f) An applicant for a right-of-way for 
a transmission line across Govern- 
ment-owned lands' having a voltage of 
66 kV or more must, in addition to the 
stipulation required by §169,$, execute 
and file with its application a stipula- 
tion agreeing to accept the rlght-of*. 
way grant suijject to the following con- 
ditions: 

(l) The applicant agrees that, in the 
event it becomes necessary for the 
United States to acquire the appli- 
cant's transmission line or facilities 
constructed on or across such right-of- 
way, the United States reserves the 
right to acquire such line or facilities 
at a sum to be determined upon by a 
representative of the applicant, a rep- 
resentative of the Secretary of the In- 
terior, and a third representative to be 
selected by the other two for the pur- 
pose of determining the value of such 
property thus to be acquired by the 
United States. 

(Z) To allow the Department of the 
Interior to utilize for the transmission 
of electrical power any surplus capac- 
ity of the line in excess of the capacity 
needed by the holder of the grant for 
the transmission of electrical power in 
connection with the applicant's oper- 
ations, or to increase the capacity of 
the line at the Department's expense 
and to utilize the increased capacity 
for the transmission of electrical 
power. Utilization by the Department 
of surplus or increased capacity shall 
be subject to the following terms and 
conditions: 

(I) When the Department desires to 
utilize surplus capacity thought to 
exist in a line, notification will be 
given to the applicant and the appli- 
cant shall furnish to the Department 



25 CFR Ch. 1 (4*1-03 Edition) 

wit run 30 days a certificate stating 
whi Ether the line has any surplus capac- 
ity not needed by the applicant for the 
transmission of electrical power In 
connection with the applicant's oper- 
ati m&. and, if so. the extent of such 
sur )lus capacity. 

(i i) In order to utilize any surplus ca- 
pe* ity certified by the applicant to be 
avi liable, or any increased capacity 
pre vided by the Department at its own 
exgense, the Department may inter- 
com necr its transmission facilities with 
the applicant's line in a manner con* 
for mble to approved standards of 
practice for the interconnection of 
trs nsmisslon circuits. 

{ ii) The expense of interconnection 
wl) 1 be borne by the Department, and 
th< Department will at all times pro- 
vie e and maintain adequate switching, 
rel tying, and protective equipment so 
as to Insure that the normal and effl- 
cic at operation of the applicant's line 
wi 1 not be impaired. 

( Lv) After any interconnection is 
co npleted, the applicant shall operate 
ani maintain its line in good condi- 
tic a; and, except in emergencies! shall 
mi lntaln In a closed position all con- 
ne :tions under the applicant's control 
be ween the applicant's line and the 
Inl erconnecting facilities* provided by 
th i Department. 

<v) The interconnected power sys- 
tems of the Department and the appti* 
ce it will be operated in parallel 

ivi) The transmission of electrical 
power by the Department over the ap- 
pli cant's line, will be effected in such 
mi inner and quantity as will not inter- 
feie unreasonably with the applicant's 
us t and operation of the line in accord- 
ed se with the applicant's normal oper- 
at ng standards, except that the De- 
pa rtment shall have the exclusive right 
to utilise any increased capacity of the 
Ur e which has been provided at the De- 
pa rtment'e expanse. 

vil) The applicant will not be obli- 
gated to allow the transmission over 
its line by the Department of electrical 
power to any person receiving service 
frtim the applicant an the date of the i 
filing of the application for a grant, 
otier than persons entitled to statu- 
tory preference in connection with the 
di itribution and sale of electrical 
pc wer by the Department. 
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(viii) The Department will pay to the 
applicant an equitable share of the 
total monthly cost of maintaining and 
operating the part of the applicant's 
line utilized by the Department for the 
transmission of electrical power, the 
payment to be an amount In dollars 
representing the same proportion of 
the total monthly operation and main- 
tenance cost of such part of the line as 
the maximum amount in kilowatts of 
the power transmitted on a scheduled 
basis by the Department over the ap- 
plicant's line during the month bears 
to the total capacity in kilowatts of 
that part of the line. The total month* 
ly cost may include interest and amor- 
tisation, in accordance with the system 
of accounts prescribed by the Federal 
Power Commission, on the applicant's 
net total investment (exclusive of any 
investment by the Department) in the 
part of the line utilized by the Depart" 
ment. 

(ix) If, at any time subsequent to a 
certification by the applicant that sur- 
plus capacity is available for utiliza- 
tion by the Department,, the applicant 
needs for the transmission of electrical 
power ixi connection with its oper- 
ations the whole or any part of the ca- 
pacity of the line theretofore certified 
as being surplus to its needs, the appli- 
cant may modify or revoke the pre- 
vious certification by giving the Sec- 
retary of the Interior 30 months' no- 
tice, in advance, of the applicant's in- 
tention in this respect, After the rev- 
ocation of a certificate, the Depart* 
ment's utilization of the particular line 
will be limited to the increased capac- 
ity, if any. provided by the Department 
at its expense. 

(x) If > during the existence of the 
grant, the applicant desires reciprocal 
accommodations for the transmission 
of electrical power , over the inter- 
connecting system of the Department 
to its line, such reciprocal accommoda- 
tions will be accorded under terms and 
conditions similar to those prescribed 
in this paragraph with respect to the 
transmission by the Department of 
electrical power over the applicant's 
line. 

(xl) The terms and conditions pre- 
scribed in this paragraph may be modi- 
fled at any time by means of a supple- 



§169.28 

metital agreement negotiated between 
the applicant and the Secretary of the 
Int erior or his designee. 

( 5) Applicants may apply for addi- 
tional lands for generating plants and 
appurtenant facilities. The lands de- 
sir sd for such purposes may be indi- 
cai ed on the maps showing the definite 
location of the right-of-way, but sepe> 
rale maps must be filed therefor. Such 
nu ps shall show enough of the line of 
route to Indicate the position of the 
tr«£t with respect to said line. The 
tnct shall be located with respect to 
th v public survey as provided in S 1G9.8, 
an i all buildings or other structures 
sh all be platted on a scale sufficiently 
la] ge to show clearly their dimensions 
and relative positions. 
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FK 13BC3, Dec 27, 1968, «$ amended at 38 
£4660, June 4, 1»73, Redesignated et 4t FR 



135 27, Mar, 30, 1982] 

ftlB&26 Public highways. 

a) The appropriate State or local au- 
tharities may apply under the regula- 
tions in this part 169 for authority to 
open public highways across tribal and 
in jividuelly owned lands in accordance 
with State laws, as authorized by the 
A<t of March 3, IsOl (31 Stat- 10S4; 25 
U.S.C.3H). 

[b) In lieu of making application 
under the regulations in this part 159, 
tr e appropriate State or local author!- 
ti *3 in Nebraska or Montana may, upon 
compliance with the requirements of 
t* e Act of March 4, 1915 (38 Stat- 1188). 
la y out and open public highways in ac- 
ctrdance with the respective Laws of 
tlose States. Under the provisions of 
t* at act, the applicant must serve the 
Secretary with notice of intention to 
01 >an the proposed road and' must sub- 
rn It a map of definite location on trae- 
ir g linen showing the width of the pro- 
pi .serf road for the approval of the Sec- 
it tary prfor to the laying out and 1 
oj lenJng of the road. 

(c) Applications for public highway 
rights-of-way over and across roadless 
«j id wild areas shall be considered in 
accordance with the regulations cen- 
to ined in part 265 of this chapter. 
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PART 170— ROADS OF THE BUREAU 
OF INDIAN AFFAIRS 

110.1 Purpose. 
H0,a PcftnitieRs. 

170.3 Construction and improvement. 

170.4 Approval of road construction aciivi- 
ties. 

1 70.4a Selection x bF road construction 

170,4b What formula w*U felA use to at- 
tribute $25 million of fiscal year 2603 Ix^ 
dlen Reservation Ro»da Frogr*™ funds? 

170.5 Right-of-way. 

170.5a Employment of Intfi*ns. 
170.9 Malnten^irc* of Indian roads. 
170.8a Contributions from tribes. 
170.7 Cooperation with States. 
I70.fi Use of rose*. 
170.9 Roadless ami wild areas. 

PUBLIC HEARINGS ON ROAD PROJECTS 



170.10 Purpose ano objectives, 

170.11 Criteria. 

170.12 Need for public hearing determined. 

170.13 Notice Of road construction projects. 

170.14 Notice of public hearing. 

170.15 Record of hairing proceedings, 
lto JB Conducting the public hearing. 

170.17 Written statements 

170.18 Hearing statement, 

170.19 Appeals, 

AUTHORITY: 36 Stat. 801; 78 Stat. 2*h *S3, 
257; 4S Stat. 750 05 U-S.C. 47: 42 U.S.C. 
ZOtaefr), 2O00e-2(i); S3 U.S.C. 101(a), 201. 80S), 
unless otherwise noted r 

SOURCE: Sections 170.1 to 170 J, 39 FR 2713Z, 
July te$* 1874, unless otherwise noted. Redes- 
ignated at 47 tffc 183XT, M*r. 30. 1»Z. 

Construction and Maintenance of 
roads 

§170.1 Purpose, 

The regulations in this part;, govern 
the planning, design, construction, 
maintenance and general administra- 
tion of certain Indian reservation roads 
and bridges. 

$ 1703 Defirttto*A, 

A5 used in this part: 

(a) Commissioner means the Commis- 
sioner of Indian Affairs, 

(b) Superintendent means the Agency 
Superintendent at all locations, with 
the exception that at the Navajo Res- 
ervation this term shall mean the - Area 
Director or his designated representa- 
tive for public hearings on arterial 
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rasa ds which cross Agency boundaries of 
jur Lsdictlon. 

(?) State means a State or territory 
or political subdivision thereof. 

(0 Indian Reservation Roads and 
Bn dfges means roads and bridges that 
art located within or provide access to 
an Indian reservation or Indian trust 
lai d or restricted Indian land which Is 
no ; subject to fee title alienation with- 
ou : the approval of the Federal Gov- 
ernment, or Indian and Alaska Native 
vi] Lages, groups or communities in 
wt jtah Indians and Alaskan Natives re* 
sic a, whom the Commissioner has de- 
tej mined are eligible for services gen- 
er illy available to Indians under Fed- 
er il laws specifically applicable to In- 
diiws, (23US.C. 101(a)) 

e) Indian and Alaskan Native villages, 
gi wp$, or communities in which Indian 
cv Alaska Natives reside means villages, 
gr sups or communities or portions of 
village*, groups or communities in 
wl lich the majority of the residents are 
In dians or Alaska Natives. 

f), Fmjeral-AJd Indian Road System 
rnsans those Indian reservation roads 
ai 4 bridges for which financial aid for 
construction is available only from 
sp eciflc appropriations of Federal funds 
tl erefbr and which are designated by 
tie Bureau of Indian Affairs and the 
Fi :derai Highway Administration. This 
tx rm does not include roads or bridges 
oj l Indian reservations for which flnan- 
cJ si aid for construction and improve- 
nr ent is available to a State under the 
F jderalr Aid Highway Act, (46 Stat, 750) 
(g) Construction means supervising, 
ir specting, actual building, and all ex- 
p tnses incidental to the construction 
aj id improvement of roads and bridges 
ii eluding the elimination of roadway 
h lizards and the acquisition of rights- 
o ;-way. 

90 A*fa/nfefiarjce means the act of pre- 
s trving the entire roadway, including 
surface, shoulders, roadsides, struc- 
t ires, and the necessary traffic control 
d avtces as nearly as possible in the as- 
b nit condition and to provide services 
Air the satisfactory and safe use of 
sfich roads, 

itr?0-3. CoMkWtioxi and improvement. 

•Subject to the availability of appro- 

f dations for Indian reservation roads 

e id bridges and any other contribution 
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of State or Xndien tribal lands, the 
Commissioner shall plan, survey, de- 
sign and construct roads, on the Fed- 
ewu>Aid Indian Road System to pro- 
vide en adequate system of road facili- 
ties serving Indian lands. 

§110 A Approval of road constmctlo* 
actlvii&fl. 

The Secretary of Transportation or 
his authorimirepresentatlve shall ap* 
prove the location, type, and design of 
all projects on the Federal-Aid Indian 
Road System before any construction 
expenditures are made. All such con- 
struction shall be under the general su- 
pervision of the Secretary of Tienspor. 
tatton or his authorised tvpresentative, 

(23 U-S.C 208) 

fi 170*4* Selection of road eonstrnctfna 
projects. 

The Commissioner, who is respon- 
sible for the planning, surveys and de- 
sign, shall keep the appropriate local 
tribal officials Informed of all tech- 
nical Information relating to the 
project alternatives of proposed road 
developments. The Commissioner shall 
recommend to the tribe those proposed 
road projects having the greatest: need 
as determined by the comprehensive 
transportation analysis. Tribes shall 
then establish annual priorities for 
road construction projects. Subject to 
the approval of the Commissioner, the 
annual selection of road projects for 
construction shell be performed by 
tribes, Funds available for the con- 
struction of roads on the Federal-Aid 
Indian Road System shall not be used 
for the capital Improvement t» pri- 
vately-owned property. (39 Stat. 355) 

§ l?0.4b Whs* formula will BIA use to 
distribute $3&S million of fiscal yea* 
. 2003 Indian Reservation Roads Pro- 
gram funds? 

On January 13. 2003 we will distribute 
525 minion of fiscal year 2003 IRR Pro- 
gram funds authorised under Section 
1115 of the Transportation Equity Act 
for the 21st Century. PubUc Law W5- 
17B, 112 Stat. 154. We will distribute the 
funds to Indian , Reservation Roads 
projects on or near Indian reservations 
using tfie relative need formula estab- 
lished and approved in January 1993. 
The formula has been modified to ac* 



§ 170,5a 

couht for non-reporting States by in- 
sening the latest data reported for 
tho m states for use in the relative need 
fonfnula process. 



198 ^1005. Jan. a, 2003] 

E *FBCTJVK 1?AT6 Nom At 68 FR 1005, Jen. 
6, im t S 170.4b was stUtad, effective Jon. U, 
2f)tt through Sept, 30, 2003. 



tl"u.5 f&JBbtoftfway. 

Ci) The procedure for obtaining per- 
mission to survey and for granting any 
ne pessary right-of-way are governed by 
pa x 169 Of this chapter. Tribal consent 
as required under 5 169.3(a) may be 
ms ide by public dedication where prop- 
er tribal authority exists. Before any 
wc rk is undertaken for the construc- 
ts m of road projects* the Commissioner 
shall obtain the written consent of the 
Indian landowners. Where an Indian 
tes an interest in tribal land by virtue 
of a land use assignment, such consent 
shall be obtained from both the land- 
holder of the assignment and the In- 
dl an tribe. Right-of-way easements are 
tc be on a form approved by the Com* 
m Ualoncr. 

(b) If it appears that the. road might 
bo transferred to the tribe, the counry 
01 the Stats within 10 years, then be- 
fore such construction is undertaken, 
rt gnt'Of^way easements for the project 
shall be obtained in favor of i*\e united 
States, its successors and assigns, with 
t\ le right to construct, maintain, and 
repair improvements thereon and 
t lereover. for such purposes and With 
t la further right in the United States, 
is successors and assigns, to transfer 
tie right-of-way easements by assign- 
n >ent, grant or otherwise, 

$ 170 J* Employment of Indiajas. 

The Bureau of Indian Affairs road 
program shall be administered in such 
2 way as ,to provide training and em- 
I loyment of Indians, The Commis- 
5 ioner may contract with tribes and tn- 
c lan-owned construction companies, or 
t he Commissioner may purchase mate- 
s ials, obtain equipment and employ In- 
dian labor in the construction and 
] maintenance of roads- 

K Stet. B61; TO Stat. 241, 253: ?• Stat 257; K 
OS,C, 4t; tf U5.C. HlOOeCb], 2000s-2#): 23 
JAC, Z0B(c)) 
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§ 170,6 Maintenance of Indian roads. 

The administration and maintenance 
of Indian reservation roads and bridges 
is basically a function of the local Gov- 
ernment. Subject to tha availability of 
funds, the Commissioner shall main- 
taxn> or causa to be maintained, those 
approved roads on the Federal- Aid In* 
dian Road System, The Commissioner 
may also maintain roads not on the 
Federal-Aid Indian Road System if 
such roads meat the definition of ''In- 
dian reservation road and bridges" and 
are approved for maintenance by the 
Commissioner. No funds authorized 
under 23 U-S-C. 208 are available for the 
maintenance of roads. 

§ 170>Aa Contributions from trLKee. 

The Commissioner may enter into 
agreements with an Indian tribe £bf a 
contribution from' its tribal fund* for 
the construction or maintenance of 
roads governed by regulations of this 
part, However, the tribe must be able 
to make such contributions without 
undue impairment of the necessary 
tribal functions. 

fr 170*7 Cooperation with States, 

The Commissioner may enter into an 
agreement wf>th the State for coopera- 
tion in tha construction and the main- 
tenance of certain Indian reservation 
roads and bridges, especially at those 
locations where road projects serve 
non-Indian land as well as Indian land. 

(33 U.&C. ZW(d); 23 U.S.C,9U(a)) 

S17&8 Use of roads, 

(a) Free public use is required on 
roads eligible for construction and 
maintenance with Federal funds under 
this part. When required for public 
safety, fire prevention or suppression, 
or fish or game protection, or to pre- 
vent damage to unstable roadbed, the 
Commissioner may restrict the use of 
them or may close them to public use. 

(b) The Commissioner shall conduct 
engineering and traffic analysis in ac- 
cordance with established traffic engi- 
neering practices and determine the 
necessary maximum speed limit, max- 
imum vehicular weight limit and other 
needed regulatory signs for roads 
which he maintains, The Commissioner 
shall make recommendations to local 
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Government officials, who are author- 
ized co enact and enforce ordinances on 
Indian lands, of hie determination of 
the needed regulatory signs. Such regu- 
late- y signs as are authorized by estab- 
lish ui ordinances shall be erected by 
the Commissioner* At locations under 
the Jurisdiction of the Court of Indian 
Offe rises, the Commissioner shall erect 
sue! \ regulatory signs as he determines 
needed. 

§ 17<M» Roadless and wild areai. 

Roads passable to motor transpor- 
tatlcm shall not be constructed under 
regulations in this part within the 
of the roadless and wild 
areAs established in part 255 of this 
chapter, 

fJjbuc headings on Road projects 

AdrrMoxrrY: 45 Stat. 756; 25 U.5*C. 318a. Xn- 
terpwt or apply «et- 6, 4S Stat, 1521 k as 
amended; 25 U^.C. SIflb, 

St UfcCEr Sections 170.10 to *70.*9, 39 FR 
1Z73J, Apr. 6. i974 t unless otherwise noted, 
at 41 FR WZT/Mir. SO, 1912. 



the 
bouhdaries 



Redesignated 

i 17 1.10 Purpose and objectives* 

Tie regulations In this subpart gov- 
ern the calling and conducting of pub- 
lic leadings on Bureau of Indian Affairs 
roa 1 projects beginning with road 
projects scheduled to begin construe- 
tiej i in Fiscal Year 1975. and thereafter. 
In >rder to promote coordination and 
comprehensive planning of construc- 
tion activities on Indian reservations, 
the objectives for conducting public 
hea rings on proposed road projects are 
to: 

(; \) Inform interested persons of the 
road proposals which affect them and 
a!l<iw such persons to express their 
vie vs at those stages of a project's de~ 
vel >pment when the flexibility to re- 
spc nd to these views still exists. 

Insure tnat road locations and de- 
sig is are consistent with the reserva- 
tiois 1 objectives and with applicable 
Fe< leral regulations, 

1110,11 Criteria, 

/ public hearing shall be held for 
eat h project that: 
( i) Is a new route being constructed, 



(§/) 
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(b) Would significantly change the 
layout or function of connecting or re- 
lated roads or streets, 

(c) VYould have an adverse effect upon 
adjacent real property, or 

(d) Is expected to be of n controver- 
sial nature, 

$ 170.12 Need for public bearing deter- 
mined* 
Tine Superintendent will call a meet- 
ing of representatives frtwa the tribe, 
the Bureau of Indian Affairs, and other 
appropriate agencies to determine for 
each road project If a public hearing is 
needed. The determination will be 
based on the criteria given in S17Q.1L 
More than one public hearing may be 
held fox a project If necessary. 

§170.13 Notice of *oad\ construction 
project*. 

When no public hearing is scheduled 
for a road construction project, notice 
of the road construction project must 
be given at least 90 days before the 
date construction is scheduled to 
Begin. Such notice should give the 
project name and location, the type of 
improvement planned, the date con- 
struction is scheduled to start, and the 
name and address of the office where 
more information can be obtained. The 
notice should be posted or published as 
determined by the Superintendent. 

8 170,14 Notice of public heudtag. 

Notice will be given to inform the 
local public of the scheduled hearing. 
The notice should give the date, time, 
and place of the scheduled hearing: the 
project location: the proposed work to 
toe done; the place where the prelimi- 
nary plans may be reviewed; and the 
place where more information on the 
project can be obtained, The notice 
should be posted or published as deter* 
mined by the Superintendent. Notice 
should be given at least 15 days before 
the scheduled date of the public hear- 
ing and again, at lease S days before 
the hearing date, 



$170/1$ 

5rH«10 Conducting- the public hew- 
ing. ' ■ , 

(b > The Superintendent will appoint a 
trifc a! or Bureau of Indian Adairs offi- 
cial to preside at the public hearing 
and to maintain a medium for free and 
ope \ discussion designed to reach early 
anc amicable resolution of issues. 

(t) The Superintendent shell be re- 
sponsible for .maintaining a record of 
the hearing and shall make arrange- 
me its for appropriate officials to be 
pre tent at the hearing to be responsive 
to < [ueetions which may arise, 

(< ) The purpose of the hearing and an 
agenda of items to be discussed should 
be presented at the beginning of the 
hes ring, It should be made clear at the 
hee ring that the tribal chairman or his 
des Ignated roads committee are the of* 
ficieds responsible for setting reserve- 
cio i road jprioritlfcs and considering the 
me -its or one road project: over an- 
otler, Sufficient maps and project 
pla as will be available at the hearing 
for public review* The hearing audience 
she uld be informed of the Bureau's 
rod d construction end right-of-way ac- 
quis&tiQn procedures on reservations. If- 
tn« project will require relocating res;~ 
derces or businesses, information on 
rel >cation services and authorised pay* 
me nts will be given. 



$1 



CU7 Written statements. 



of bearing pore- statement 



$170.15 Record 
ceedxikgs.' 

A record of the hearing shall be 
made. The record shall include written 
statements submitted at the hearing or 
within 5 days following the hearing. 



Written statements may be sub* 
mi &ed as well as oral statements made 
at the public hearing. Written state- 
ments may also be submitted during 
the; 5 days following the hearing- 
Si llO.lS Hearing statement. 

1: significant issues develop at the 
public hearing which remain unre- 
solved, the Superintendent will issue a 
hea ring statement summarizing the re- 
sults of the public hearing end his de- 
ter mlnation as to the further action to 
be taken in connection with the pro- 
poied project. The hearing statement 
sfo 11 be issued within 20 days of the 
daie of the public hearing. The hearing 
will be posted at the place 
whbre the hearing was held, and shall 
be sent to interested persons upon re- 
qu< *t. The hearing statement will out* 
lin j procedures whereby the determiner 
tin a may be appealed. 
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§170.19 Appeal*. 

Any determination concerning the 
proposed road project may be appealed 
in accordance with the procedures set 
forth In part 2 of this title, 

PART 171— OPERATION AND 
MAINTENANCE 



171,1 
171.2 

m.3 

17M 
171.E 

171.6 



Administration, 

Irrigation season. 

Domestic and stock water. 

Farm units. 

Delivery points. 

Distribution and apportionment of 
water. 
171.7 Application for and record of deliv- 
eries of irrigation water. 
171 J Surface drainage* 
171.S Structures. 
17140 Fencing. 
17U1 Obstructions. 

171.12 Rightz^rf-wvy. 

171.13 Grope end statistical reports. 

171.14 Cam*ge agreements end water right 
applications. 

17M5 Leaching water* 

171.16 Excess water. 

171.17 Delivery of water. 

171. 18 Service or farm ditches. 

171*19 Operation and maintenance assess* 

merit*. 
17LZQ Water users' ledgers, 
17121 Health and sanitation. 

171 .22 Complaints, 

171.23 Disputes. 

AuiHORmr: Sees, i, 3. 36 Stat. Z70, 272, as 
amended? £5 U.S.C. 3B5. Sec. 171.4(b) also 
issued under 34 Stat. 1024, 318 Stat. 583, and «8 
Scat. 1026. Sees. 171.4(a). 171.4(c). 171.16(b), 
and 171.17(f) alee issued under laws. \U 30 Stat. 
142. 

Source; 42 FR 30962, June 14, 1377. unless 
otherwise noted. Redesignated at 47 FR 13327, 
Mar. 30, 1SH2. 

8171*1 Administration. 

(a) The Agency Superintendent, Proj- 
ect Engineer or such official as author* 
teed by the Area Director is Che Officer* 
ln~Charge of those Indian Irrigation 
Projects or units operated or subject to 
administration by, the Bureau of Indian 
Affairs, whether or not each project or 
unit is specifically mentioned in this 
part. The Officer- in~Cherge is fully au- 
thorised to administer, carry out. and 
enforce these regulation? either di- 
rectly or through employees designated 
by him. Such enforcement includes the 
refusal to deliver water. 



2S CFR Ch. I (4-1-03 Edition) 

(b) The Officer-in-Charge Is author- 
ted to apply to irrigation subsistence 
un £s or garden tracts only those regu- 
lation$ in this part which in hisjudg- 
m< nt would ba applicable in view of the 
sia e of the units and the circumstance? 
un fler which they are operated. 

4 c) The Omcer-in-Charge is respon- 
sible for performing such work and 
tacirag any action which in his Judg- 
ra<mt is necessary for the proper oper- 
ate on k maintenance and administration 
of the irrigation project or unit. In 
mi iking such Judgments, the Officer-in- 
Crarge consults with water users and 
thsir representatives, and with tribal 
council representatives, and seeks ad* 
vi*e on matters of program priorities 
and operational policies. The Otfteer- 
in Charge will be guided by the basic 
re luirement that the operation will ba 
so administered as to provide the max- 
in urn passible benefits from the 
price's w unit's constructed fedli- 
ti<a. The operations will insure safe, 
economical, beneficial, and equitable 
use of the water supply and optimum 
ws iter conservation. 

;d) The Secretary of the Interior r©- 
se *v«s the right to exercise »t any time 
al. rights, powers, and privileges given 
bin by law* and contracts with irriga- 
te >n districts within Indian Irrigation 
Pi ejects. Close cooperation between 
th e Indian tribal councils, the project 
wuter users and the Qfflcer-in-Charge 
is necessary and will be to the advan- 
ta;e of the entire project, 

[a) The Area Director, or his dele- 
ge ted representative, is authorized to 
ffc : as well as to announce, by notice 
pi blished in the FEDERAL REGISTBfc, 

th a annual operation and maintenance 
assessment rates for the Irrigation 
pr ejects or units within his area of re* 
sp ^risibility . In addition to the rates, 
the notices will include such informa- 
tion as & pertinent to the assessment, 
pt ymentt and collections of the 
cr arges including penalties and duty of 
wuter. 

fi The rates will be based on a care- 
fully prepared estimate of the cost of 
rjtie normal operation and maintenance 
of the project, Normal operation find 
m lintenance is defined fi?r this purpose 
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